subsequently destroyed whatever was left of Mbanmiri's vegetation. A preliminary investigation by an American human rights organization revealed that BUM was not using the proper equipment, and where proper equipment was used, it lacked adequate maintenance. BUM did not respond to the human rights organization's inquiry.
By 1992, there was a sudden outbreak of related diseases and birth defects.
By 1994, Ngozi had lost her husband and grandparents who were poisoned from eating contaminated fish. Community stores and businesses had stopped operating. As a result, many Mbanmiri women were forced into prostitution, typically at the leisure of BUM's employees. 8 Deprived of their drinking water and vegetation, the once selfsufficient and proud people of Mbanmiri were reduced to near destitution. 9 Today, Ngozi and her fellow Mbanmirians must hurry to catch the daily twenty-passenger boat to Ikwem, where they buy everything from bottled drinking water to basic food items. 1 0
The Mbanmirians would like to bring a tort action against BUM in the United States, since BUM has developed a symbiotic relationship with some power brokers in the Nigerian government, particularly where the corporate officers of BUM have been known to have "sympathetic" friends within every level of the Nigerian government -from one administration to the other.
This Note analyzes the issue of whether plaintiffs can bring international environmental tort actions" in United States courts for injuries that occurred in a foreign country. Part II discusses the relevant doctrines in this area, with emphasis on strict liability. Part III reviews the relevant doctrinal defenses that might preclude the bringing of any such action in the United States, with a closer look at the doctrine of forum non conveniens. The Note concludes with a proposal for a court initiated approach where the defenses would be less onerous on 8 See, e.g., Arthaud, supra note 5, at 214 (noting the effect of oil company development in the Oriente ranging from destruction of the region's livelihood -hunting, fishing, and farming -to prostitution at the oil camps by the indigenous people) (footnote omitted).
9 Arthaud, supra note 5, at 201 (noting the detrimental effects of oil development on the lives of the indigenous people in the Oriente).
10 While the foregoing fact-pattern is a hypothetical, it nevertheless mirrors some of the facts that are emerging as a result of the on-going debate on how to curb international environmental tort actions against multinational corporations that operate in less-developed countries where these corporations engage in activities that are often unconscionable, immoral, unethical and sometimes illegal. See plaintiffs who are similarly situated to the indigenous people of Mbanmiri.
II. ENVIRONMENTAL TORT Doc mNs
An environmental tort has been defined as "a civil action seeking damages for personal injuries or death where the cause of the damages is the negligent manufacture, use, disposal, handling, storage or treatment of hazardous or toxic substances."12 The following causes of action are pertinent for environmental tort actions.
1. Nuisance. There are two types of nuisance causes of action, namely, private and public.' 3 The Second Restatement of Torts defines public nuisance as "an unreasonable interference with a right common to the general public." 1 4 In Graham Oil Co. v. BP Oil Co.,' 5 the district court held that the defendant's conduct, which subsequently contaminated the surrounding water and soil, interfered with the public's right "to soil and water free of contamination." 6 In Graham, the contamination resulted from the defendant's activities in running a gasoline station and service center.' 7 In finding public nuisance, the Graham court reasoned that the plaintiff was uniquely affected given that "it makes commercial use of its property .... ." Similarly, the Mbanmirians have suffered harm unique from other villages, given that BUM's conduct destroyed the village's commercial fishing.
Under the Restatement's formulation, to determine when an interference with the public right is unreasonable, the court may look at the following factors: (a) Whether the conduct significantly interferes with the public's health, safety, peace, comfort or convenience;' 9 (b) whether the conduct is prohibited by law;" 0 and (c) whether the conduct "has produced a permanent or long-lasting effect . In Davis v. Shell Oil Co.,' the district court reasoned that pollution caused by the defendant's activities were sufficient to maintain an action for nuisance. Like the plaintiff in Davis, the Mbanmirians have alleged facts sufficient to maintain an action for nuisance. 23 By contrast, a private nuisance is created when the defendant's conduct interferes with the use and enjoyment of another's property. 24 Under the Restatement's formulation, one may be found liable for a private nuisance when (1) her conduct is the legal cause of the interference of the use and enjoyment of another's property; and (2) "the invasion is either (a) intentional and unreasonable, or (b) unintentional and otherwise.. . negligent or reckless conduct, or for abnormal dangerous conditions or activities."
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In some jurisdictions, contributory negligence may be asserted as a defense when the nuisance action is based on negligent conduct. fendant's use of land for oil and gas exploration, the Seventh Circuit affirmed the district court's decision holding the oil companydefendant liable for maintaining a private nuisance by causing crude oil to seep out and contaminate plaintiff's land. Similarly, as the alleged facts indicate, BUM's oil exploration and drilling activities caused the resulting pollution of the waters in Mbanmiri.
Under a private nuisance cause of action, the Mbanmirians must show that BUM's interference was either intentional, negligent, or abnormally dangerous. 28 For intentional acts, the rule requires that the defendant either "created or continued the nuisance with knowledge that harm to plaintiff's interests was occurring or was substantially certain to follow."29 As discussed above, the defendant in Mowrer was held liable for maintaining a private nuisance by engaging in oil exploration that caused the plaintiff's harm."°2 2 795 F. Supp 41 In that case, the plaintiff brought an action alleging, in part, that the defendant's activities in operating a retail gas station caused the release of hazardous chemicals that subsequently invaded and polluted the plaintiff's property. 4 " Similarly, the toxin leaks from BUM's poorly built landfills that reached and contaminated the waters in Mbanmiri constitutes an unauthorized invasion of the Mbanmirians' property.
3. Negligence. Under the Restatement's formulation, one is liable for "conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm." 43 To maintain a negligence action, the plaintiff must show that (1) the defendant owed her a legal duty; 44 (2) that the defendant breached that duty; 45 (3) that there is a causal connection between the defendant's breach and the plaintiff's harm; 46 and (4) that the plaintiff suffered actual injury. 47 Factual causation is also known as the "but for" test, 48 which requires that the plaintiff prove that the injury would not have occurred absent the defendant's conduct. 49 The threshold question in a negligence action is whether the defendant owed a duty to the plaintiff. 5 The district court stated that the defendant's control over a hazardous substance carries with it a duty to protect foreseeable plaintiffs. 5 3 Here, BUM controlled the polluting chemicals that subsequently contaminated the waters and vegetation in Mbanmiri. Thus, like the defendant in Kowalski, BUM owed a duty to the Mbanmirians to minimize the risk of pollution.' Once a duty has been established, the Mbanmirians need to show that BUM breached that duty. 55 As previously stated, BUM failed to use proper equipment and when proper equipment was used, there was a lack of adequate maintenance.
Often, the most litigated issue in a negligence action is whether the defendant's conduct was the proximate cause of the plaintiff's harm. 6 cluded that the defendant had no way of knowing that its waste disposal would subsequently contaminate plaintiff's property. 61 In that case, landowners were suing the government for contamination resulting from waste disposal from an adjacent Air Force base. The court reasoned that the industry's standard practice at the time of contamination was such that the defendant could not have anticipated the resulting harm. 62 Unlike the defendant in Western Greenhouses, however, the oil industry's standard of practice at the time when BUM started its oil exploration in Mbanmiri was such that BUM should have foreseen the resulting harm suffered by the Mbanmirians.
63
For factual causation, the Mbanmirians must show that but for BUM's conduct the resulting harm would not have occurred. The facts as alleged here are sufficient to meet the but for test. ' In jurisdictions that recognize contributory negligence, a plaintiff who contributed to his or her injury is completely barred from recovery.
6 6 Under comparative negligence doctrine, however, plaintiff's negligence would reduce any recovery only in direct proportion to her fault. the Sixth Circuit stated that to rely on negligence per se, the plaintiff must show that the defendant owed her a duty. 7 ' 5. Strict liability. Viewed by commentators as one of the most sweeping causes of action for environmental torts, 72 strict liability as formulated in the Restatement states: "One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm." 7 3 Borrowing from the reasoning in the famous English strict liability case, Rylands v. F/etcher, 7 ' the Restatement outlines the following six factors to be considered in determining when an activity is abnormally dangerous: (a) the existence of a high degree of risk of some harm to a person, or the land or chattel of others; 75 (b) likelihood that the resulting harm will be great; 76 (c) inability to eliminate the risk by exercising reasonable care; 77 (d) extent to which the activity is not a matter of common usage; 78 (e) inappropriateness of the activity for the place where it is carried on; 79 and (f) extent to which the activities' value to the community is outweighed by its dangerous attributes. 8 0 The accompanying comment to this section of the Restatement states that the relevant question in determining how abnormally dangerous an activity is in relation to the community is whether the "dangers and inappropriateness for the locality [are] so great that, despite any usefulness it may have for the community, it should be required as a matter of law to pay for any harm it causes, without the need of a finding of negligence."81
Here, the pertinent inquiry is whether BUM's conduct was an abnormally dangerous activity. 
248
[Vol. 1:239 the defendant's disposal of waste, as opposed to the mere manufacturing of toxic chemicals. 8 4 Similarly, the abnormal activities here are BUM's handling of its waste products. As previously stated, the abnormal activities that BUM engaged in ranged from operating the poorly built landfills that resulted in toxin leaks, to the practice of cleaning its machinery in a swamp directly connected to Mbanmiri waters. As noted, to determine when an activity is abnormally dangerous, the Second Restatement of Torts lays out six factors to be considered. 8 5 In a case brought by a landowner against a storage plant operator, Buggsi, Inc. v. Chevron U.S.A., Inc., 6 the court could not find, as a matter of law, that activities at the petroleum storage and distribution plant were not ultrahazardous 8 7 Here, BUM may nevertheless argue that it had no way of knowing that there was a likelihood that the resulting harm from its conduct would be great. This argument, however, does not pass muster when viewed in light of the fact that, as a multinational corporation, BUM was on notice as to the standard of practice for similarly situated oil companies, and the resulting consequences for noncompliance. 8 In Indiana Harbor Belt R.R. v. American Cyanamid Co., s 9 the court reasoned that an activity presents a great risk of harm when the potential for harm from one mishap is so great and there is a probable risk of the mishap occurring." Here, BUM's 84 Id. at 740. 85 See supra notes 75-81 and accompanying text (outlining the six factors). 86 857 F. Supp. 1427 (D. Or. 1994). 87 Id. at 1432-33 (citation omitted). The court relied on the applicable statute which defined oil and other petroleum products/wastes as hazardous substances. But see Schwartzman, Inc. v. General Elec. Co., 848 F. Supp. 942, 945 (D.N.M. 1993) (finding that, under New Mexico law, the doctrine of strict liability does extend to "handling, transportation, storage or disposal of petroleum products" where the risks can be eliminated by exercising reasonable care).
88 See supra notes 31-32 and accompanying text. Indeed, one of the applicable statutes provides: "[any person who is the owner, operator, or person in charge of any vessel, onshore facility, or offshore facility from which oil or a hazardous substance is discharged... shall be subject to a civil penalty in an amount up to $25,000 per day of violation .... " 33 U.S.C. § 1321(b)(7) (A) (Supp. V 1993 improper disposal of toxic waste created a great risk of harm to the Mbanmirians. Because BUM was duly licensed by the Nigerian government, it is likely that they will argue that Mbanmiri is an appropriate location 91 and that oil exploration in the village is a matter of common usage.
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In a case where a gas station owner sued an oil company for damages caused by gasoline leakage from underground storage tanks, the court declined to apply strict liability. 9 " In that case, Arlington Forest Assocs. v. Exxon Corp., 94 the court reasoned that gas stations are necessarily appropriate near residential areas, and are as a matter of common usage in the communities. 95 In reaching its conclusion, the Arlington court looked favorably on the benefit of the gas stations to the nearby residents.
96
Unlike the residents and gas stations in Arlington, however, the Mbanmirians received no such benefit from BUM and improper waste disposal was not carried on by many in Mbanmiri. Thus, it was not common usage. 97 Perhaps BUM's most predictable argument against strict liability would be that the harm resulting from its conduct can be eliminated by exercising reasonable care. 98 In Arlington Forest Assocs. v. Exxon Corp.,99 the court declined to apply strict liability on the ground that underground storage of gasoline is not an abnormal 95 Id. at 391 (quoting the Second Restatement of Torts in defining common usage as one that is carried on by many people in the community). 96 Id. (observing that gas station in residential areas is "widespread and routine"). 97 Id. The political dynamic which allows some foreign governments to issue licenses to oil companies notorious for non-compliance with environmental regulations in oil producing regions outside of the United States, is beyond the scope of this Note. If the reader wishes to explore this and other related issues, however, the fol- activity."' In reaching its decision, the Arlington court reasoned that strict liability would not apply where "reasonable precautions would have sufficed to prevent the harm."" 1 The rationale here is to use strict liability to deter only those activities with risks that cannot be eliminated by exercising reasonable care.
10 2
However, in a seminal strict liability case, New Jersey State Dep't of Envtl. Protection v. Ventron Corp.,' 03 the NewJersey Supreme Court held that the dumping of toxic wastes is an abnormally dangerous activity."' In Ventron Corp., the state's Environmental Protection Agency brought an action against several corporations for contaminating a community's river through their mercury processing activities105 As was the case in Ventron, the contamination in Mbanmiri waters resulted from dumped chemical wastes which created waters in which "fish no longer inhabit [ed] . " 106 BUM may further argue that the benefit of its oil exploration activities to the Mbanmirians outweighs any resulting harm from its waste disposal practices.1° But, as previously stated, the abnormal activity in question is the improper waste disposal, as opposed to oil exploration per se.
In Indiana Harbor Belt R.R. Co. v. American Cyanamid Co.,"' 8 the district court suggested, in dictum, that a court would be reluctant to apply strict liability against a defendant who is the only industry in the community. 1 0 9 Here, BUM is the only company in Mbanmiri that is engaged in oil exploration. Indeed, no other business entity in Mbanmiri compares in style, form, or substance.
In arguing its value to the community, BUM would likely define the community as covering the entire country of Nigeria. The rationale for such an argument would be that the company entered into an agreement with the Nigerian government, and paid its taxes and related fees to the Nigerian government. Therefore, BUM will argue that the burden on the Mbanmirians should be weighed against the company's benefit to the Nigerian government."° However, given the symbiotic relationship between executives of BUM and some power brokers in the Nigerian government, as alleged in the hypothetical facts, the community must be defined as one where the abnormal activities occurred.' 11 Under the Restatement's approach, all the factors discussed above need not be present to find an activity abnormally dangerous."
2 However, what is relevant here is that BUM polluted the waters and vegetation in Mbanmiri, and as one court has resolved, "[t]hose who poison the land must pay for its cure.""'
The foregoing discussion looked at environmental tort actions that occurred in the United States. A foreign plaintiff would look to other avenues to bring an environmental tort action against a United States corporation, person, or entity for tortious conduct that occurred in a foreign country." 4 This practice of litigating or resolving common law disputes in a host" 5 country for activities that took place in a foreign country has been referred to as extraterritorial adjudication." 6 However, under the rubric of international law," 7 an alien plaintiff suing a United States tortfeasor can bring such action under the Alien Tort Claims Act,"' which provides that "the district courts shall have original jurisdiction of any 110 The focus of this Note does not allow for a thorough examination of this particular issue. However, note 97, supra, intimates some of the reasons why such a system, though used here in a hypothetical context, continues to exist.
I"' As previously stated, the dynamic of oil companies' symbiotic relationships with some officials of foreign governments is truly beyond the scope of this Note. A forum non conveniens analysis begins with the threshold question of whether an adequate alternative forum exists.1 40 There is a strong presumption that generally favors the plaintiff's choice of forum.1 4 1 The defendant can only overcome this presumption by showing that the balancing of private and public interests favors dismissing the case from the chosen forum. 4 In balancing the private interests, the factors considered include: (1) "ease of access to sources of proof"; 4 3 (2) availability of unwilling witnesses; (3) cost of producing willing witnesses;1 4 (4) the possibility of viewing the premises, where applicable; 4 5 and (5) "all other practical problems that make trial of a case easy, expeditious and inexpensive."1 46 Additionally, the court considers whether any subsequent judgment can be enforced. The relevant public interest factors include concerns of whether the courts are being congested, 4 s the burden ofjury duty on a community with no "relation to the litigation,"149 the local interest in having "localized controversies decided at home," 5 ' and the interest "in having the trial of a diversity case in a forum that is at home with the state law that must govern the case rather than having a court in some other forum untangle problems in conflict of laws, and in law foreign to itself." 5 '
The doctrine of forum non conveniens "seeks to promote convenience to the parties and ensure fairness of the trial." 152 However, the reality is that the doctrine has been disparately used against foreign plaintiffs. 55 In a recent case involving plaintiffs from twelve foreign countries who were injured from exposure to the defendants' products," the court concluded that the balancing of private and public factors favored granting the motion based on forum non conveniens.1
5
If improper waste disposal and other chemical dumping practices are prohibited in the United States, corporations that are incorporated under the laws of this country should not be allowed to evade liability by pleading forum non conveniens after engaging in known abnormally dangerous activities. The courts should be more active in curbing intercontinental environmental torts that are being perpetrated by multinational corporations. 156 In balancing the parties' convenience, the courts should be cognizant of the fact that foreign plaintiffs are also often brutalized by their governments, especially where the defendant has developed a symbiotic relationship with the political leaders.
157

IV. CONCLUSION
The absence of an international environmental tort cause of action' 58 creates the need for foreign plaintiffs to use the Alien Tort Claims Act to seek relief in United States courts. Given the globalization of commerce and technology, and the emerging environmental justice movement, 159 international environmental tort practice is bound to mushroom within the next few years. As such, the practitioner should become familiar with the dynamics, as demonstrated in this hypothetical case, of the courts' balancing act with regard to forum non conveniens.
Perhaps, under the Alien Tort Claims Act, courts should recognize environmental torts analogous to BUM's conduct as a crime in violation of the law of nations. As the court suggested in Xuncax v. Gramajo,' 6° conduct that is universally condemned should be recognized as being in violation of international law. 1 6 ' Also, within the boundaries of the established public and private interest factors articulated by the Supreme Court in Gulf Oil Corp. v. Gilbert,' 62 courts should take the initiative by engaging in a more equitable balancing of the parties' interests where, if the various policy issues are fully examined, the onus would not weigh so heavily on foreign plaintiffs. If the doctrine of forum non conveniens seeks to promote fairness, 163 it necessarily follows that the Mbanmirians of the world should be allowed their day in court.' 6 4
